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GENERAL
Legal system
How would you explain your jurisdiction’s legal system to an investor?

Myanmar has a hybrid legal system comprising colonial-era statutes that codified English common law, modern
legislation developed in Myanmar, and customary laws, particularly in relation to family and inheritance law.

Certain common law equitable principles are also available in Myanmar under the Specific Relief Act of 1877 . For
example, injunctions are available in particular circumstances, such as where compensation would not afford an
adequate remedy.

The position regarding equitable rules more broadly is less clear because, unlike England and other common law
jurisdictions, Myanmar did not have any courts of equity. However, section 13(3) of the Myanmar Laws Act 1908
requires the courts to make their decisions ‘according to justice, equity and good conscience’ in the absence of any
other applicable law. While there are few recently recorded cases regarding the application of this provision, and it is
not possible to test how it would be applied by a court today, on the face of it, it gives the courts a very broad discretion.

More broadly, Myanmar has a developing legal system and lacks clear precedents to confirm the legal position in many
areas. Since the country opened to foreign investment in 2011, the Myanmar government has been developing its
understanding of, and administrative practices regarding, its laws, in parallel with reforming and updating such laws. As
a result, the guidelines and regulatory practices of Myanmar government agencies may conflict with the terms of the
law itself.

 

Contract law

Myanmar’s contract law is based on English common law, as codified in the 1872 Contract Act . Under this law, a
contract will be valid if freely made by competent parties, for a lawful consideration and object, whether it has been
reduced to writing or not. Where a contract has been reduced to writing, however, under Myanmar’s 1872 Evidence Act
generally only the written agreement is admissible to prove its terms.

 

Property law

It is generally understood that the national legislature has the right to legislate in relation to property in Myanmar. This
is because Myanmar’s 2008 Constitution does not specifically allocate responsibility for this to any level of
government. However, according to article 98 of the Constitution, legislative powers which are not enumerated in
Schedules 1, 2 and 3 (which set out the legislative competence of the national, regional and state legislatures, and
leading bodies of self-administered areas or divisions) are vested in the national legislature. Clause 6(h) of Schedule 2
also emphasises the national legislature’s role by providing that regional and state legislatures can legislate with
respect to housing estates and buildings in their jurisdiction, provided that they are consistent with national laws.
Article 37(a) of the Constitution also states that the Myanmar state is the ultimate owner of all lands and natural
resources in Myanmar.

In terms of the forms of private property rights, a limited amount of freehold land exists in parts of Yangon and
Mandalay. Given the scarcity of freehold land in Myanmar, generally, the most secure form of land tenure available is
‘grant land’, which is leasehold land owned by the Myanmar government and leased to private parties on a long-term
basis. Although technically grant land is leasehold land, it is widely considered to be analogous to freehold land in
Myanmar, as there is a high expectation that upon the expiry of the leasehold interest in such land it will be
automatically rolled over.
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Because the main form of land available in Myanmar is grant land, where we refer to transfers of land in this chapter we
refer to assignments of the leasehold interest or sublease (such agreements are referred to collectively as ‘transfer
agreements’).

While in some countries, such as Japan, buildings can be owned separately from the land on which they are built, in
Myanmar, similar to other common law countries, buildings and other fixtures on land are regarded as forming part of
the land on which they are built, and in principle cannot be owned separately. The 2016 Condominium Law (Law No.
24/2016) is an exception to this and provides for proprietary interests in condominiums built on land registered as
‘common land’.

For completeness, there are also a number of specific-use land categories, such as farmland, which is used for
agricultural purposes, or vacant, fallow and virgin land, which is abandoned farmland or wild land. It is possible to
obtain a reclassification of certain specific-use lands to enable a landowner (or purchaser) to use such land for a
different activity. For example, farmland can be used for a purpose other than farming with permission from the
government under the  Farm Land Law (Law No. 11/2012) .

Law stated - 01 October 2021

Land records
Does your jurisdiction have a system for registration or recording of ownership, leasehold and 
security interests in real estate? Must interests be registered or recorded?

Instruments that create or assign rights to immovable property valued above 100,000 kyats, and leases of immovable
property for a term of more than one year, or fixing an annual rent, must be registered under the Registration of
Instruments Law (Law No. 9/2018) unless they relate to a land grant from the Myanmar government. Failure to register
such instruments will affect their validity. This is not a system for registering title to land and does not guarantee title.

Mortgages and charges over a company’s property must also be filed with the companies registrar, the Directorate of
Investment and Company Administration (DICA), under the Myanmar Companies Law (Law No. 29/2017) (MCL),
within 28 days of creation. Failure to do so will affect their enforceability against a liquidator or creditor of the
mortgagor or chargor.

State and regional development committees (such as the Yangon City Development Committee (YCDC)), or the
Ministry of Agriculture, Livestock and Irrigation where no such committee exists, also maintain a Register of Holdings
to allow the government to determine the person responsible for paying land taxes and charges. Changes in the
ownership of the landholder are required to be recorded in this register. While not its purpose, in practice, entries in the
Register of Holdings are considered strong evidence of ownership, in part because it is more reliable and up to date
than the records kept under the Registration of Instruments Law.

Law stated - 01 October 2021

Registration and recording
What are the legal requirements for registration or recording conveyances, leases and real estate 
security interests?

The Registration of Instruments Law and MCL both apply nationally. Registration under the Registration of Instruments
Law generally requires the stamped registrable instrument to be physically presented to the Registration Office.
Registration under the MCL may be made electronically by filing the required particulars of the mortgage or charge with
DICA using DICA’s electronic register, called MyCo.
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The stamp duty applicable to land lease agreements will typically be around 2 per cent of the average annual rent. The
stamp duty applicable to assignments of leases is 2 per cent of the transfer price, while for mortgage instruments it
can range from 0.5 per cent to 2 per cent in Nay Pyi Taw or 4 per cent elsewhere, depending on the type of mortgage
and whether possession of the mortgaged property is given or agreed to be given. The application of the 1899 Stamp
Act is not settled in all cases and it is not prohibited to self-assess a lower level of stamp duty where the interpretation
is unclear. However, if the self-assessed amount is later found to not be the correct amount by a court, for the
incorrectly stamped document to be admitted in evidence it will be necessary to pay the original duty payable together
with penalties at the rate of three times the original duty payable.

Law stated - 01 October 2021

Foreign owners and tenants
What are the requirements for non-resident entities and individuals to own or lease real estate in 
your jurisdiction? What other factors should a foreign investor take into account in considering an 
investment in your jurisdiction?

The Myanmar government is in the process of reforming restrictions that prevent foreign companies from acquiring
interests in real estate in Myanmar.

In the past, in practice, it was not possible for foreign citizens or companies with any foreign shareholding to acquire
interests in property under the Transfer of Immovable Property Restriction Law (Law No. 1/1987) (TIPRL). The TIPRL
provides for restrictions on the transfer of immovable property to, or its acquisition or lease for more than one year by,
foreign citizens, or foreign-owned companies. The definition of ‘foreign-owned companies’ under the TIPRL refers to
companies that are not 50 per cent or more owned or controlled by Myanmar citizens. Despite this definition, the
Myanmar government previously applied a narrower definition (by reference to the 1914 Myanmar Companies Act
(MCA)), which effectively prohibited such transfer, acquisition or lease by a foreign company.

As a result, typically, foreign investors have to date relied on the Myanmar Investment Law (Law No. 40/2016) (MIL) to
acquire interests in land. Under the MIL, foreign investors can enter into a long-term lease of land for an initial term of
50 years with two renewals of up to 10 years each, by obtaining an endorsement and land rights authorisation from the
Myanmar Investment Commission (MIC).

Following the repeal of the MCA and its replacement by the MCL on 1 August 2018, it is expected that even if a narrow
application continues to be given by applicable land authorities, Myanmar companies with up to 35 per cent foreign
ownership will be permitted to acquire interests in land. This is because, unlike the MCA, the MCL defines a ‘foreign
company’ as a company with more than 35 per cent foreign shareholding.

In addition, section 464 of the MCL states that the MCL’s provisions relating to foreign companies do not affect the
operation of the TIPRL. We understand from senior DICA officials that the rationale for this provision is to make clear
that the definition of ‘foreign company’ for the purposes of the TIPRL should not be interpreted with reference to the
MCL. We understand that the DICA had intended to provide further public clarification that the restrictions on the
ownership or lease of real property under the TIPRL will be applied only to companies in which a foreign citizen owns
50 per cent or more of the shares. However, such clarification has not yet been provided.

Under the Condominium Law (Law No. 24/2016) , foreigners can own up to 40 per cent of the total marketable area of
a condominium development that is registered in accordance with the Condominium Law.

Under section 43 of the MCL, foreign companies are generally not permitted to carry on business in Myanmar unless
they are registered under the MCL. However, under section 43(b)(ix) of the MCL, foreign companies will not be deemed
to be carrying on business merely by holding property.
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Law stated - 01 October 2021

Exchange control
If a non-resident invests in a property in your jurisdiction, are there exchange control issues?

Cross-border remittances of funds to or from Myanmar are governed by the Foreign Exchange Management Law (Law
No. 12/2012) (FEML). Under the FEML, remittances are classified as ordinary transactions (for example, short-term
operational remittances or fees) or capital transactions (for example, loans or business investments). Generally, prior
approval is required from the Central Bank of Myanmar (CBM) for capital transactions, but not ordinary transactions.
However, the definitions of both categories in the FEML are unclear and the CBM’s practice is inconsistent, so in
practice, it is necessary to confirm with the CBM how to deal with each foreign remittance.

The rules under the FEML require prior CBM approval for disbursements of foreign loans in Myanmar. The CBM
announced in July 2016 in relation to this approval requirement that it would take into consideration matters relevant to
the borrower, including the capital amount already brought into Myanmar, the terms of the loan agreement and the debt-
to-equity ratio. These criteria were updated in January 2020, to apply different criteria based on whether the borrower
holds a permit from the MIC or not. In particular, for the purposes of CBM approval, a borrower’s share capital is
required to be at least US$500,000 if it has a MIC permit or US$50,000 if it does not, and its debt-to-equity ratio is
required to be within a maximum of 4:1 if it has a MIC permit, or 3:1 if it does not. 

It is not necessary to obtain CBM approval for each subsequent remittance repaying the loan principal or interest.

Law stated - 01 October 2021

Legal liability
What types of liability does an owner or tenant of, or a lender on, real estate face? Is there a 
standard of strict liability and can there be liability to subsequent owners and tenants including 
foreclosing lenders? What about tort liability?

Currently, only limited forms of liability apply to occupiers or holders of interests in real estate.

Tort law is not well developed in Myanmar and there are few reported cases. For example, some senior Myanmar
lawyers question whether the concept of negligence exists under Myanmar law, and in practice, cases of death or
personal injury are generally only the subject of criminal proceedings. As Myanmar’s economy and legal system
develop, it is possible that civil proceedings for damages may become more common. 

The Environmental Conservation Law (Law No. 9/2012) requires the occupier of a premises that causes pollution to
monitor, control, manage and reduce or eliminate such pollution or waste. While untested, this appears to impose strict
liability, as it does not appear to require proof of fault or negligence.

Law stated - 01 October 2021

Protection against liability
How can owners protect themselves from liability and what types of insurance can they obtain?

Myanmar’s insurance sector is in the early stages of its development. Prior to 2019, no foreign insurer had been
awarded a licence under the Insurance Business Law (Law No. 6/1996) to undertake insurance business in Myanmar
(outside of special economic zones under Notification 2/2017 of the Insurance Business Regulatory Board of
Myanmar). On 2 January 2019, the Ministry of Planning and Finance issued Announcement No. 1/2019 stating that it
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would liberalise foreign investment restrictions in this sector. On 28 November 2019, licences were issued to five
foreign life insurers and three life and three non-life foreign-local joint ventures to conduct insurance businesses in
Myanmar. Myanmar’s insurance sector is expected to develop rapidly with the introduction of foreign expertise and
capital, and to provide more robust protection for landowners in future. 

Investors can protect themselves against liabilities that accrue prior to the acquisition of interests in land by
undertaking due diligence and applying appropriate covenants on the transferor or lessor.

Law stated - 01 October 2021

Choice of law
How is the governing law of a transaction involving properties in two jurisdictions chosen? What 
are the conflict of laws rules in your jurisdiction? Are contractual choice of law provisions 
enforceable?

Generally, Myanmar law will apply to disputes relating to the proprietary rights in respect of a parcel of land, such as the
recovery of title or enforcement of mortgage. However, it is possible, subject to any mandatory rules, for the parties to
choose a law other than Myanmar law to govern contractual claims in respect of such property.

Law stated - 01 October 2021

Jurisdiction
Which courts or other tribunals have subject-matter jurisdiction over real estate disputes? Which 
parties must be joined to a claim before it can proceed? What is required for out-of-jurisdiction 
service? Must a party be qualified to do business in your jurisdiction to enforce remedies in your 
jurisdiction?

Section 16 of Myanmar’s Code of Civil Procedure provides that only the court in whose jurisdiction a parcel of land is
located has jurisdiction to adjudicate proprietary rights in respect of such land, such as the recovery of title or
enforcement of a mortgage. However, if relief may be obtained by a personal remedy (eg, for breach of a contract of
sale), a suit may be instituted in the court with jurisdiction over the location of the property, or the respondent’s place of
residence, business or employment.

There are no requirements for specific parties to be joined to a claim in Myanmar.

Service of process may be effected outside of Myanmar under rule 25 of order 5 of the first schedule to the Code of
Civil Procedure by posting the summons to the respondent’s overseas residential address.

Under section 43 of the MCL, foreign companies are not permitted to carry on business in Myanmar unless they are
registered under the MCL. However, this does not necessarily bar unregistered foreign companies enforcing remedies,
and under section 43(b)(i) of the MCL, foreign companies will not be deemed to be carrying on business merely by
becoming a party to, or settling, legal proceedings, claims or disputes.

Law stated - 01 October 2021

Commercial versus residential property
How do the laws in your jurisdiction regarding real estate ownership, tenancy and financing, or 
the enforcement of those interests in real estate, differ between commercial and residential 
properties?
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In general, there is no difference between commercial and residential properties except for certain protections for
residential properties based on the Urban Rent Control Law (Law No. 8/1960) , which sets out limits on the ability of
landlords to increase the rent on, or forfeit, leases of properties, and also provides protections for squatters. For
example, the permission of the inspector appointed under this law is required to increase the rent. While technically
applicable to all urban lease agreements, in practice, it is only applied to residential tenancies.

Law stated - 01 October 2021

Planning and land use
How does your jurisdiction control or limit development, construction, or use of real estate or 
protect existing structures? Is there a planning process or zoning regime in place for real estate?

Construction works require permission in Myanmar from township level development committees (such as the YCDC).

The permitting process involves two stages. A building permit will first be given for the construction of the works, and a
building completion certificate will be issued after inspection of the completed works. Generally, the building permit’s
terms and conditions will require construction to be completed within one year. In June 2020, the Ministry of
Construction published a National Building Code that sets out standards for construction works. These standards are
intended to be applied by township-level development committees when they approve construction works. 

More broadly, planning and zoning regulations are still developing in Myanmar. The YCDC has developed a draft zoning
scheme for Yangon, which it applies but has not yet been finalised or published. On 5 June 2019, a bill for an Urban and
Regional Development Planning Law was tabled in the Union legislature. However, this law has not yet been enacted.

Law stated - 01 October 2021

Government appropriation of real estate 
Does your jurisdiction have a legal regime for compulsory purchase or condemnation of real 
estate? Do owners, tenants and lenders receive compensation for a compulsory appropriation?

On 19 August 2019, the Myanmar government enacted the Land Acquisition, Resettlement and Rehabilitation Law
(Law No. 24/2019) . This law will enter into force on a date to be announced by the President, and upon entering into
force it will replace the existing legal regime for land acquisitions set out in the Land Acquisition Act of 1894 . Under
this law, Land Acquisition Implementation Bodies will be formed in each state and region and Nay Pyi Taw and these
bodies will be responsible for compensating landowners for land acquisitions.

Under chapter XIV of the MIL, the Myanmar government has guaranteed not to nationalise investments unless:

it is required for a public purpose;
it is non-discriminatory;
it is in accordance with law; and
there is the provision of prompt, fair and adequate compensation, which is generally equal to the market value of
the investment.

 

However, it is not yet clear what level of protection these requirements provide in practice.

Law stated - 01 October 2021
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Forfeiture
Are there any circumstances when real estate can be forfeited to or seized by the government for 
illegal activities or for any other legal reason without compensation?

Lease agreements in Myanmar, including for grant land, typically require the lessee not to engage in illegal conduct on
the property and therefore are liable to forfeiture without compensation if such terms are breached. 

Law stated - 01 October 2021

Bankruptcy and insolvency
Briefly describe the bankruptcy and insolvency system in your jurisdiction.

Myanmar’s new Insolvency Law (Law No. 1/2020) (IL) entered into force on 25 March 2020 under Order No. 50/2020
issued by the Office of the President of Myanmar (the provisions relating to cross-border insolvencies have not yet
entered into force). The IL introduces an international standard insolvency framework to Myanmar. The IL is a complex
legal code that may present challenges to those who have to implement and administer it.

Under the IL, as in other jurisdictions, a company may be wound up voluntarily, by its creditors or by the court. A
winding-up of a company is managed by a liquidator qualified under the IL as an insolvency practitioner, who will take
custody of the property of the company being wound up (section 173 of the IL).

Importantly, the IL introduces a corporate rescue and rehabilitation procedure to Myanmar. Under this new procedure, a
rehabilitation manager may be appointed either by the board of directors (if it is insolvent or likely to become insolvent
at some future time), a secured creditor who is entitled to appoint a receiver and holds security over all or substantially
all of the company’s assets, or the court under section 43 of the IL to develop a plan to rescue a company. Such a plan
must be developed and proposed to creditors within three months (under section 71(a) of the IL), called the rescue
phase. During this period, the creditors are not permitted to enforce their security (section 56 of the IL).

If approved, the rehabilitation plan binds all creditors (whether a lender or any other person to whom sums are owed by
the company) in respect of claims arising on or before the rescue phase (section 77(a) of the IL). During the
implementation of the rehabilitation plan, security may be enforced by a secured creditor, except where it is
inconsistent with the rehabilitation plan and the secured creditor voted for it or where the court so orders (section 77(b)
of the IL).

If the rehabilitation plan is not approved by creditors, the company transitions to a winding-up (section 88 of the IL).

The IL also covers personal bankruptcies and voluntary administrations of individuals. A petition for bankruptcy may be
presented to the court by an individual or their creditors and, if not dismissed by the court, will lead to the appointment
of a trustee who will take possession of their assets.

Law stated - 01 October 2021

INVESTMENT VEHICLES
Investment entities
What legal forms can investment entities take in your jurisdiction? Which entities are not required 
to pay tax for transactions that pass through them (pass-through entities) and what entities best 
shield ultimate owners from liability?
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A company limited by shares is the most common form of investment vehicle in Myanmar.

Pass-through entities are not common in Myanmar. While the Partnership Act of 1932 is still technically in force, the
Directorate of Investment and Company Administration (DICA) no longer permits registration of partnerships. Myanmar
is in the process of developing a new partnerships law, with assistance from the Asia Development Bank, and
partnerships may be possible once this law is implemented. Trusts are also technically registrable under the Trusts
Act of 1882  but are very rare.

Law stated - 01 October 2021

Foreign investors
What forms of entity do foreign investors customarily use in your jurisdiction?

A company limited by shares is the most common form of investment vehicle for foreign investors in Myanmar.

Law stated - 01 October 2021

Organisational formalities
What are the organisational formalities for creating and maintaining the above entities? What 
requirements does your jurisdiction impose on a foreign entity? Does failure to comply incur 
monetary or other penalties? What are the tax consequences for a foreign investor in the use of 
any particular type of entity, and which type is most advantageous?

A company may be incorporated in Myanmar by registration with the DICA, and branches of foreign companies may be
registered as overseas corporations with the DICA. Such companies and branches must comply with the applicable
reporting and filing requirements under the Myanmar Companies Law (MCL). A failure to comply with the requirements
of the MCL can result in fines for the company or branch and its directors, and a company may also be struck off the
DICA’s register.

Note also that a company incorporated in Myanmar must have at least one Myanmar-resident director.

Myanmar-incorporated companies and branches of foreign companies will generally be liable for company income tax
at the rate of 25 per cent. Myanmar-incorporated companies will be taxed on their worldwide income, while branches
will only be taxed on their Myanmar-sourced income.

Law stated - 01 October 2021

ACQUISITIONS AND LEASES
Ownership and occupancy
Describe the various categories of legal ownership, leasehold or other occupancy interests in real 
estate customarily used and recognised in your jurisdiction.

The most common form of land in Myanmar is leasehold land, primarily in the form of grant land. In addition, the
Myanmar government may also enter into specific lease agreements with investors to develop particular parcels of
land under build-operate-transfer (BOT) lease agreements. A BOT lease is different from a grant in that usually there is
no expectation of extension upon expiry of the term.

Condominium ownership is also possible under the Condominium Law and Condominium Rules set out in Notification
No. 267/2017 of the Ministry of Construction. Under this law, condominiums may be built on land registered as
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‘common land’. The owner of a condominium will have a proprietary interest in the condominium, and the right to
benefit from common property. One important feature of condominiums is that foreigners can own up to 40 per cent of
the total marketable area of a condominium development. On 14 September 2018, the Ministry of Construction issued
Notification No. 227/2018, establishing the registrar under the Condominium Law in 11 states and regions (including
Yangon and Mandalay) and Nay Pyi Taw, allowing condominiums to be registered and therefore constructed in most
parts of Myanmar. 

The government has also been considering setting up a statutory regime to govern the rights of owners of flats in
Yangon.

Law stated - 01 October 2021

Pre-contract 
What are the typical pre-contractual steps?

The most important pre-contractual step in Myanmar is due diligence. It is important to undertake a careful
examination of the title to land prior to entering into Transaction Agreements. Non-binding agreements are not
commonly used in Myanmar for the transfer of property but can be used. Non-binding instruments will not generally be
enforceable. Whether a particular property is taken off the market during negotiation of the transfer instrument is
subject to the decision of the parties.

Brokers are generally involved on behalf of sellers and purchasers in the acquisition and sale, but typically not the
financing of real estate. There is no system of licensing of real estate brokers at this time. The sector is primarily self-
regulated through industry associations such as the Myanmar Real Estate Services Association.

Law stated - 01 October 2021

Contract of sale
What are typical provisions in a contract of sale?

Transfer agreements are generally negotiated on a case-by-case basis, depending on the interests and sophistication
of the parties involved. The majority of lease agreements in Myanmar are negotiated between individual parties,
without the benefit of legal advice or any statutorily prescribed form of lease agreement.

Law stated - 01 October 2021

Environmental clean-up
Who takes responsibility for a future environmental clean-up? Are clauses regarding long-term 
environmental liability and indemnity that survive the term of a contract common? What are 
typical general covenants? What remedies do the seller and buyer have for breach?

The Environmental Conservation Law appears to require the occupier of a property to take responsibility for
environmental cleanups. As in other jurisdictions, however, it is possible for the transfer agreements to provide for one
party to indemnify another for clean-ups over such a period of time as the parties agree.

Law stated - 01 October 2021
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Lease covenants and representation
What are typical representations made by sellers of property regarding existing leases? What are 
typical covenants made by sellers of property concerning leases between contract date and 
closing date? Do they cover brokerage agreements and do they survive after property sale is 
completed? Are estoppel certificates from tenants customarily required as a condition to the 
obligation of the buyer to close under a contract of sale?

There are no typical representations and warranties with respect to transfer agreements, and these are transaction-
specific and subject to negotiation. The scope of such provisions is subject to the negotiation of the parties, but note
that under section 19 of the Contract Act, agreements will be voidable at the option of an innocent party who is induced
to enter into a contract by a misrepresentation.

Estoppel certificates are not typically used in Myanmar.

Law stated - 01 October 2021

Leases and real estate security instruments
Is a lease generally subordinate to a security instrument pursuant to the provisions of the lease? 
What are the legal consequences of a lease being superior in priority to a security instrument 
upon foreclosure? Do lenders typically require subordination and non-disturbance agreements 
from tenants? Are ground (or head) leases treated differently from other commercial leases?

There is no practice in Myanmar regarding the legal consequences of foreclosure on the security taken on a lease,
reflecting Myanmar’s developing banking and finance sector.

Law stated - 01 October 2021

Delivery of security deposits
What steps are taken to ensure delivery of tenant security deposits to a buyer? How common are 
security deposits under a lease? Do leases customarily have periodic rent resets or reviews?

Security deposits are commonly required to be paid in Myanmar, in the form of a deposit paid to the lessor. Section 10
of the Urban Rent Control Act permits lessors to demand a deposit of up to 10 per cent.

Whether leases provide a periodic rent reset depends on the structure of the lease agreement. Because the Transfer of
Immovable Property Restriction Law restricts the lease for more than one year by foreign citizens or foreign-owned
companies, the typical term of lease agreements executed by such persons is one year, and the rent may be reviewed
when renewing such agreements.

For lease agreements longer than one year, the parties may negotiate periodic rent resets.

Law stated - 01 October 2021

Due diligence
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What due diligence should be conducted before executing a contract? Is any due diligence 
customarily permitted or conducted after contract but before closing? What is the typical method 
of title searches and are they customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among the various interests in the estate. Is it 
customary to obtain government confirmation, a zoning report or legal opinion regarding legal 
use and occupancy?

It is important to undertake careful examination of the title to land prior to entering into Transaction Agreements. The
parties may choose to undertake such due diligence after execution but before closing, but this is not advisable given
the importance of due diligence for transactions involving land in Myanmar. There is currently no insurance available in
Myanmar to protect against bad title.

Due diligence comprises an examination of the transferor’s title documents, including the instruments registered under
the Registration of Instruments Law and the Myanmar Companies Law (MCL), as well as the extract from the Register
of Holdings, and the original land grant certificate for grant land. A title document issued by the Myanmar government,
such as the land grant certificate, is treated as strong evidence of title.

It is also important to undertake onsite due diligence, as the title documents and registration details may not reveal the
identity of all persons who have rights to use the land, particularly customary rights that need to be respected for
historical reasons. At present, the covid-19 pandemic can be expected to complicate the undertaking of any such
onsite due diligence. 

In addition to determining title, it is important to assess any restrictions on the right to use the land. For example, the
terms of a land grant may restrict the use that can be made of the land by the lessee.

In relation to statutory priority among interests in real estate, a failure to register instruments that create or assign
rights to immovable property valued above 100,000 kyats, and leases of immovable property for a term of more than
one year, or fixing an annual rent under the Registration of Instruments Law will affect their validity, while a failure to file
mortgages and charges over a company’s property with the Directorate of Investment and Company Administration in
accordance with section 229(a) of the MCL will affect their enforceability against a liquidator or creditor of the
mortgagor or chargor. Priority among security holders may be reordered by contract.

Law stated - 01 October 2021

Structural and environmental reviews
Is it customary to arrange an engineering or environmental review? What are the typical 
requirements of such reviews? Is it customary to get representations or an indemnity? Is 
environmental insurance available?

Engineering and environmental reviews are possible but not customary, given the lack of international standard service
providers. Environmental representations and indemnities are typical in land transfer agreements, as in other
jurisdictions, but are subject to negotiation. Only limited insurance is available in Myanmar at this time.

Law stated - 01 October 2021

Review of leases
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Do lawyers usually review leases or are they reviewed on the business side? What are the lease 
issues you point out to your clients?

For significant commercial transactions, leases will be reviewed both by lawyers in terms of legal issues, and clients in
terms of business-side interests. Lease agreements are important as they are a primary method of acquiring and
transferring property interests in Myanmar.

The particular issues raised will depend on the type of transaction, the type of property and the clients’ interests. In
particular, the longer the lease term, the greater the attention that will need to be paid to legal risks such as the title of
the lessor, obtainment of any consents or approvals required from any person for the execution of the lease (including
from the Myanmar Investment Commission), and the parties’ representations and warranties.

Lenders do not typically require management agreements to be subordinate to financing security instruments,
reflecting Myanmar’s limited banking and finance sector.

Law stated - 01 October 2021

Other agreements
What other agreements does a lawyer customarily review?

For significant commercial transactions, lawyers will typically review title documents and lease or sublease
agreements, and the licences and other agreements required to use the property, as well as any encumbrances on the
property.

Law stated - 01 October 2021

Closing preparations
How does a lawyer customarily prepare for a closing of an acquisition, leasing or financing?

Closing of transfer agreements and finance agreements is similar to closing of other transactions and, as with the
required deliverables and closing conditions, depends on the circumstances of the transaction.

Law stated - 01 October 2021

Closing formalities
Is the closing of the transfer, leasing or financing done in person with all parties present? Is it 
necessary for any agency or representative of the government or specially licensed agent to be in 
attendance to approve or verify and confirm the transaction?

The conduct of closing is subject to the parties. There is no requirement for parties to be present, but they may choose
to be present. There is no requirement for an agency or representative of the government or specially licensed agent to
be present.

Law stated - 01 October 2021
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Contract breach
What are the remedies for breach of a contract to sell or finance real estate?

Remedies may be available under the particular transfer agreement or financing agreement itself for a breach of
contract, or the Contract Act.

A failure to assign a lease agreement may also be enforceable by specific performance. The explanation to section 12
of the 1877 Specific Relief Act provides that the loss caused by a breach of a contract to transfer immovable property
will be presumed not to be compensable by payment of damages, and may therefore be enforced by specific
performance.

Law stated - 01 October 2021

Breach of lease terms
What remedies are available to tenants and landlords for breach of the terms of the lease? Is 
there a customary procedure to evict a defaulting tenant and can a tenant claim damages from a 
landlord? Do general contract or special real estate rules apply? Are the remedies available to 
landlords different for commercial and residential leases?

Remedies for breach of lease terms such as forfeiture are generally provided in the lease agreement, and damages
may also be available under the lease agreement or Contract Act. Lease agreements generally provide for the landlord
to enter and take back the property upon default.

Technically, under section 12 of the Urban Rent Control Act, a lease may only be forfeited with the approval of the
inspector appointed under that law, for certain prescribed reasons such as where the lessor wishes to construct
buildings on the land or live in the premises. In practice, this is only applicable to residential tenancies.

Law stated - 01 October 2021

FINANCING
Secured lending
Discuss the types of real estate security instruments available to lenders in your jurisdiction. Who 
are the typical providers of real estate financing in your country? Are there any restrictions on 
who may provide financing?

Security is generally created in Myanmar in practice in the form of a mortgage by deposit of title documents, in which
the title documents and any other relevant documents for the collateral property are delivered to the mortgagee or its
local agent.

However, the  1882 Transfer of Property Act  (TPA) provides for charges and five other types of mortgages.

Among Myanmar banks, the Construction Housing & Infrastructure Development Bank, which is a partially government-
owned bank, is particularly active in providing loans to the housing and infrastructure sectors. However, Myanmar’s
banking sector is still developing, and loan financing is generally obtained offshore. 

In terms of loan financing, on 15 January 2019, the Central Bank of Myanmar (CBM) issued Directive No. 2/2019
permitting Myanmar banks to offer home loans for terms of more than three years, up to five per cent of their total loan
portfolio. Previously, such loans could only be offered for terms of up to three years.
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Law stated - 01 October 2021

Leasehold financing
Is financing available for ground (or head) leases in your jurisdiction? How does the financing 
differ from financing for land ownership transactions?

In practice, there is no leasehold financing in Myanmar.

Law stated - 01 October 2021

Form of security 
What is the method of creating and perfecting a security interest in real estate?

In the case of any type of mortgage other than a mortgage by deposit of title documents, a written instrument signed
by the mortgagor and attested by at least two witnesses must be executed under section 59 of the TPA.

Section 58(f) of the TPA provides that a mortgage may be created by deposit of the title documents, with the intent to
create security over such documents. The TPA does not set out any formalities for the creation of mortgages by
deposit of title deed; however, it would be advisable to document the intent to create security over such documents in
writing and stamp it under item 6 of the schedule to the Stamp Act. 

Stamp duty is payable on mortgages, and a stamped instrument of mortgage is required to be registered under the
Registration of Instruments Law and the Myanmar Companies Law (MCL).

Law stated - 01 October 2021

Valuation
Are third-party real estate appraisals required by lenders for their underwriting of loans? Are there 
government or industry standards for appraisals? Must appraisers have specific qualifications or 
required government or industry certifications? Who is required to order the appraisal?

Land appraisals are not required by law and generally are not used in Myanmar transactions. Valuations can be
challenging in Myanmar given the lack of data on the value of properties and, outside major cities, the lack of
comparable, proximate properties that can be used to estimate it. A number of internationally qualified land valuers do,
however, operate in Myanmar.

Law stated - 01 October 2021

Legal requirements
What would be the ramifications of a lender from another jurisdiction making a loan secured by 
collateral in your jurisdiction? What is the form of lien documents in your jurisdiction? What other 
issues would you note for your clients?

Generally, offshore lenders can now obtain security for loans in the same way as onshore lenders. Previously, under the
Myanmar Companies Act, the practice of the Directorate of Investment and Company Administration (DICA) was to
refuse to register security in favour of offshore entities; however, section 228(a) of the MCL now expressly requires that
the DICA register such security.
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A number of local licensing and registration requirements may apply, however. Other than for intracompany loans, a
licence is in principle required from the CBM under Chapter V of the Financial Institutions Law (Law No. 20/2016) to
lend money in Myanmar in connection with taking security, as this will be considered a banking business. The CBM has
advised us that this licensing requirement does not apply to entities located offshore; however, given the terms of the
legislation, it would be advisable to confirm this position with the CBM for each transaction.

In addition, an offshore entity is not permitted to carry on business in Myanmar without registering as an overseas
corporation under the MCL. While lending money or creating security over property may not in itself amount to ‘carrying
on business’ for the purposes of the MCL under section 43(b)(vi), this will depend on the circumstances of the offshore
entity’s business in Myanmar.

Offshore lenders should also be aware of the implications of the restriction under the Transfer of Immovable Property
Restriction Law, which restricts the transfer of immovable property to, or its acquisition or lease for more than one year
by, foreign citizens, or foreign-owned companies (including in creating or enforcing security). This can be navigated by
using a local security agent or including a power to sell the secured property in the mortgage instrument. Section 69(1)
(c) of the TPA permits the sale of secured properties without the intervention of the court in certain cities (including
Yangon) where set out in the mortgage instrument. 

Note also that a withholding tax of 15 per cent applies on interest payments to non-residents under Notification No.
47/2018 of the Ministry of Planning and Finance, which took effect on 1 July 2018. This rate can be reduced if the tax
residence of the lender is a party to a double taxation treaty with Myanmar. Under the double tax treaty with Singapore,
the amount withheld on interest payments will be reduced to 8 per cent if the payment is to a bank or financial
institution, or 10 per cent if it is to any other person.

Law stated - 01 October 2021

Loan interest rates
How are interest rates on commercial and high-value property loans commonly set (with 
reference to LIBOR, central bank rates, etc)? What rate of interest is legally impermissible in your 
jurisdiction and what are the consequences if a loan exceeds the legally permissible rate?

As in other jurisdictions, interest rates for loans will be based on a profit margin above a bank’s lending costs, provided
that the CBM requires banks to cap the interest rates on Myanmar kyat-denominated loans. The CBM also imposes a
minimum rate on the interest rate on savings deposits, which affects the costs of lending of Myanmar deposit-taking
institutions. In March and April 2020, the CBM announced three rounds of interest rate reductions to support the
Myanmar economy in response to covid-19. Following the latest reduction on 27 April 2020, under Directive No. 8/2020
of the CBM dated 27 April 2020, the minimum rate on savings deposits is 5 per cent, while the maximum rate on
Myanmar kyat-denominated loans is 10 per cent where they are secured by certain prescribed forms of collateral (such
as land and buildings), or otherwise 14.5 per cent.

Law stated - 01 October 2021

Loan default and enforcement
How are remedies against a debtor in default enforced in your jurisdiction? Is one action 
sufficient to realise all types of collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? Are there restrictions on the types of 
legal actions that may be brought by lenders?
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In theory, lenders may enforce their remedies through foreclosure, sale of the secured property or the appointment of a
receiver. However, we are not aware of any examples of enforcement of security over immovable property in Myanmar
by foreign lenders.

Law stated - 01 October 2021

Loan deficiency claims
Are lenders entitled to recover a money judgment against the borrower or guarantor for any 
deficiency between the outstanding loan balance and the amount recovered in the foreclosure? 
Are there time limits on a lender seeking a deficiency judgment? Are there any limitations on the 
amount or method of calculation of the deficiency?

Whether lenders can recover against a borrower or its guarantors for shortfalls in the amount recovered in a
foreclosure will depend on the loan documentation.

The statutory limitation period for suits depends on the type of instrument. Under item 132 of the first schedule to the
1908 Limitation Act , suits to recover sums secured by a charge (defined to include a mortgage by deposit of title
documents) over immovable property must be instituted within 12 years of the date the sums become due.

Law stated - 01 October 2021

Protection of collateral
What actions can a lender take to protect its collateral until it has possession of the property?

Receiverships are recognised under Part IV of the Insolvency Law. Typically, security documents will include a right of
receivership; however, in practice, such rights are not exercised in Myanmar.

Law stated - 01 October 2021

Recourse
May security documents provide for recourse to all of the assets of the borrower? Is recourse 
typically limited to the collateral and does that have significance in a bankruptcy or insolvency 
filing? Is personal recourse to guarantors limited to actions such as bankruptcy filing, sale of the 
mortgaged or hypothecated property or additional financing encumbering the mortgaged or 
hypothecated property or ownership interests in the borrower?

The security documents may provide recourse to all of the assets of the borrower. Recourse will typically not be limited
to the collateral, and section 204(e) of the Insolvency Law permits a creditor to prove as an unsecured creditor in the
winding up of a borrower for any balance due after deducting the net amount realised on its security. Any limitations on
guarantees will depend on the terms of the guarantee and loan documentation. 

Law stated - 01 October 2021

Cash management and reserves

Lexology GTDT - Real Estate

www.lexology.com/gtdt 20/24© Copyright 2006 - 2021 Law Business Research



Is it typical to require a cash management system and do lenders typically take reserves? For 
what purposes are reserves usually required?

The use of cash management systems or reserves depends on the particular transaction and parties.

Law stated - 01 October 2021

Credit enhancements
What other types of credit enhancements are common? What about forms of guarantee?

Bank guarantees are the most commonly used form of credit enhancement in Myanmar transactions.

Law stated - 01 October 2021

Loan covenants 
What covenants are commonly required by the lender in loan documents?

International standard covenants will generally be required for loan documentation for transactions involving foreign
lenders.

Law stated - 01 October 2021

Financial covenants
What are typical financial covenants required by lenders?

As with loan covenants, international standard financial covenants will generally be required for loan documentation for
transactions involving foreign lenders.

Law stated - 01 October 2021

Secured movable (personal) property 
What are the requirements for creation and perfection of a security interest in movable (personal) 
property? Is a ‘control’ agreement necessary to perfect a security interest and, if so, what is 
required?

Security interests may be created in movable property by way of charge, pledge, or deposit of title documents (other
than for marketable securities). Mortgages and charges over a company’s movable property must be registered under
the MCL. To create a pledge, the pledged chattels must be deposited with the pledgee.

With the assistance of the International Finance Corporation, the Ministry of Planning and Finance has been drafting a
Secured Transactions Law, which is intended to apply to the creation of security interests over movable property.
However, this reform is still in its early stages of development.

Law stated - 01 October 2021
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Single purpose entity (SPE)
Do lenders require that each borrower be an SPE? What are the requirements to create and 
maintain an SPE? Is there a concept of an independent director of SPEs and, if so, what is the 
purpose? If the independent director is in place to prevent a bankruptcy or insolvency filing, has 
the concept been upheld?

Whether SPEs are used depends on the particular financing transaction, but such requirements are not common.

There is no requirement for an SPE to appoint an independent director, and the appointment of independent directors is
not common. A requirement to appoint an independent director currently only applies to listed companies, under clause
6 of  Notification No. 2/2020  of the Securities and Exchange Commission of Myanmar, dated 3 December 2020.

Law stated - 01 October 2021

UPDATE AND TRENDS
International and national regulation
Are there any emerging trends, international regulatory schemes, national government or 
regulatory changes, or other hot topics in real estate regulation in your jurisdiction? (eg, transition 
to a new alternative benchmark rate upon cessation of LIBOR as benchmark rate?)

A state of emergency was declared on 1 February 2021 under Order No. 1/2021 of the Office of the President (Pro
Tem) (State of Emergency Order), in response to alleged fraud regarding voter lists in the 2020 general elections, and
the Myanmar Union government’s decision not to postpone opening Myanmar’s parliament. The state of emergency is
expressed to apply across Myanmar for a period of one year.

According to the State of Emergency Order, which is expressed to be issued under Article 417 of Myanmar’s
Constitution, the legislative, executive and judicial powers of Myanmar’s government were transferred to the
commander-in-chief of Myanmar’s armed forces (CIC) under Article 418(a) of the Constitution.

The State of Emergency Order has been met with protests across Myanmar, and a civil disobedience movement
involving strikes by public and private sector employees (particularly in the banking sector). The State of Emergency
Order has also been met with targeted sanctions on Myanmar’s military leaders by major western jurisdictions.

In particular, President Biden issued executive order 14014 titled ‘Blocking Property With Respect To The Situation In
Burma’ on 11 February 2021. As of 1 October 2021, almost 80 individuals, companies and government entities have
been sanctioned by the United States, including current and former military leaders (including the CIC, who was already
a sanctioned individual) and their family members, as well as the State Administration Council, government enterprises
(such as the Myanma Gems Enterprise, Myanma Timber Enterprise and Myanmar Pearl Enterprise) and companies
affiliated with the Myanmar armed forces (including the major military-affiliated conglomerates Myanma Economic
Holdings Public Company Limited (MEHPCL) and Myanmar Economic Corporation (MEC)). The United States has also
announced the freezing of US$1 billion in Myanmar government assets held in the United States and implemented a
ban on the export of sensitive defence equipment to Myanmar’s armed forces (and certain affiliated commercial
entities).

The European Union, United Kingdom and Canada have also imposed targeted sanctions to date. The Council of the
European Union passed two regulations and decisions on 22 March 2021, amending the existing framework for
sanctions under Council Decision 2013/184/CFSP of 22 April 2013 and Council Regulation (EU) No 401/2013 of 2 May
2013, and providing for asset freezes and travel bans of:
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1. individuals from Myanmar’s armed forces, police force or Border Guard Police (including those responsible for
obstructing the provision of humanitarian assistance or independent investigations into alleged serious human
rights violations);

2. individuals and entities undermining democracy or the rule of law in Myanmar;
3. entities owned or controlled by, or which generate revenue for, provide support to, or benefit, Myanmar’s armed

forces; and
4. associated individuals and entities.

 

As of 1 October 2021, 29 individuals have been designated (including the CIC), as well as MEHCPL and MEC and four
government enterprises (including Myanma Gems Enterprise and Myanma Timber Enterprise).

In the case of the United Kingdom, the sanctions are pursuant to the new sanctions regime established following Brexit
under the Sanctions and Anti-Money Laundering Act 2018 and the Myanmar (Sanctions) Regulations 2021, and
comprise of asset freezes and travel bans of sanctioned individuals. As of 1 October 2021, 11 individuals have been
designated in connection with the State of Emergency Order, including the CIC, as well as the State Administration
Council, MEHPCL and MEC, three government enterprises (the Myanma Gems Enterprise, Myanma Timber Enterprise
and Myanmar Pearl Enterprise) and the Htoo Group of Companies. These are in addition to existing sanctions which
had been in place for certain Myanmar military personnel under the Global Human Rights Sanctions Regulations (2020).

As of 1 October 2021, Canada has added 16 individuals (including the CIC) to its list of sanctioned individuals as well
as seven companies affiliated with the CIC’s children and the Myanmar military, and three government enterprises (the
Myanma Gems Enterprise, Myanma Timber Enterprise and Myanmar Pearl Enterprise), under the Special Economic
Measures (Burma) Regulations of 2007, which impose freezes on the Canadian assets of, and prohibit certain
transactions with, sanctioned individuals, in addition to existing sanctions which had been in place.

Law stated - 01 October 2021
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Jurisdictions
Australia Maddocks

Austria Fellner Wratzfeld & Partner

Dominican Republic Guzmán Ariza

Finland Waselius & Wist

Germany McDermott Will & Emery

India AZB & Partners

Ireland Mason Hayes & Curran LLP

Japan Nagashima Ohno & Tsunematsu

Malta WH Partners

Mexico M Shehoah S.C

Monaco CMS Pasquier Ciulla Marquet Pastor Svara & Gazo

Myanmar Mori Hamada & Matsumoto

Netherlands Allen & Overy LLP

Portugal PLMJ

Spain Monereo Meyer Abogados

Switzerland Bär & Karrer

Thailand Nagashima Ohno & Tsunematsu (Thailand)

Ukraine GOLAW

United Arab Emirates Afridi & Angell

United Kingdom - England & Wales Fried Frank Harris Shriver & Jacobson LLP

Vietnam LNT & Partners
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